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SUPERVISOR GLORIA MOLINA
SUPERVISOR MARK RIDLEY-THOMAS
SUPERVISOR DON KNABE
SUPERVISOR MICHAEL D. ANTONOVICH

FROM: JOHN F. KRATTLI
County Counsel

RE: Report on the Mental Health Services Act, including Adoption
of Program and Expenditure Plans by County Boards of
Supervisors - No Action Necessary

Purpose of Memorandum

This memorandum responds to your Board's September 4, 2012,
directive to the Chief Executive Office ("CEO"), Department of Mental Health
("DMH"), and County Counsel to provide a careful explanation of the Mental
Health Services Act ("MHSA or Act"). Below is an explanation of the Act,
including a description of your Board's role in the adoption of the MHSA program
and expenditure plans, which we prepared following discussions and review with
the CEO and DMH.

Summary

The MHSA provides funding to support new and expanded county
mental health programs. It requires that MHSA program and expenditure plans
"shall be developed with local stakeholders." Recent legislation reaffirms and
reinforces this requirement. This same legislation now requires that these
stakeholder-developed plans also be adopted by county boards of supervisors
prior to submission to the State. Board of supervisors' approval was previously
not a requirement for plan submission.
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In brief, the MHSA requires that: a County plan be developed
with local stakeholders; the plan be posted for public comment; the County
Mental Health Commission conduct a public hearing on the plan; and your Board
adopt .the plan prior to DMH's submission of the plan to the State.

While the requirement for Board adoption creates a role for your
Board, in our opinion this requirement does not fundamentally alter the intent of
the Act that counties develop plans in collaboration with stakeholders. For this
reason, we believe that your Board's role in adopting MHSA program plans is
circumscribed: (1) your Board must ensure the plan comports with the
substantive and procedural requirements of the Act, and must adopt plans that are
in conformity with the Act; (2) your Board is not permitted to unilaterally revise
or alter a MHSA program plan because your Board disagrees with the content of
the plan; and (3) your Board may not direct MHSA funding to be spent on
services or programs not within the scope of astakeholder-developed plan.

However, before the plans are presented to your Board, DMH and
other County departments have had substantial input along with the stakeholders
in the identification of specific mental health programs in the plan. Additionally,
a plan presented to your Board for adoption could be referred back to the
stakeholder process for further consideration of programs identified by your
Board.

Discussion

Overview of the Mental Health Services Act

MHSA1 is a law enacted by the California electorate through a
ballot initiative, Proposition 63, at the November 2, 2004, General Election.
Because of the relative recency of the Act, there are no reported court decisions
related to the issues discussed in this memorandum. However, the Proposition
itself and its implementing regulations are quite clear and specific regarding the
intent of the Act, as set forth, below.

The Act provides dedicated funds to expand county mental health
programs by: (1) imposing a one percent personal income tax surcharge on
taxpayers with annual incomes of more than $1 million; and (2) preventing future
State funding allocations for county mental health programs from falling below
the levels in place immediately preceding the law's enactment. The Act mandates
that the dedicated funds be set aside in a special fund for distribution to the

' The MHSA includes sections in the Revenue and Taxation Code, and the various
sections in the Welfare and Institutions Code ("WIC"); this memorandum only addresses those
provisions found in WIC section 5830 et seq.
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counties, thereby protecting MHSA funds from being diverted by the Legislature
and/or Governor during the annual State budget process. The Act also prohibits
supplanting with MHSA funds any existing State or county funds utilized to
provide mental health services.

MHSA Plan Components

Under the MHSA, funding is provided for county mental health
programs to address a broad continuum of prevention, early intervention, and
service needs, and for infrastructure, technology, and training needs. The MHSA
specifies five major MHSA program components for which funds may be used
and the percentage of funds to be devoted to each component. These components
are: Community Services and Supports2 ("CSS"), Capital Facilities and
Technological Needs3 ("CFT'N"), Workforce Education and Training4 ("WET"),
Prevention and Early, .Interventions ("PEI"), and Innovation6 ("INN"). For these
various components, county mental health departments must develop and submit
program and expenditure plans ("County Plans"), which are typically three-year
plans, and annual updates.

Development of Plans

Stakeholder involvement is integral to the MHSA, with such
participation required both by the Act and by the regulations adopted to
implement the Act. The MHSA itself requires that each County Plan and update
"shall be developed with local stakeholders."~ The MHSA specifies the
stakeholders to be included: "adults and seniors with severe mental illness,
families of children, adults and seniors with severe mental illness, providers of
services, law enforcement agencies, education, social services agencies, veterans,

2 Referred to in the Act as "System of Care Services"; these are programs that serve
children (including transitional age youth), adults, and older adults.

3 This addresses needed improvements or replacement of technology systems and capital

projects to meet MHSA program infrastructure needs.

4 This targets workforce development to remedy the shortage of qualified individuals to
provide services to address severe mental illness.

5 This supports the design of programs to prevent mental illness from becoming severe

and disabling, with emphasis on access to services for the unserved and underserved populations.

6 This supports development and implementation of promising practices designed to

increase service access and improve quality and outcomes and promote interagency collaboration.

WIC section 5848, subdivision (a).
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representatives fi°om veterans organizations, providers of alcohol and drug
services, health care organizations, and as well as other important interests.i8

MHSA implementing regulations, set forth in California Code of
Regulations ("CCR's"), elaborate extensively on the stakeholder participation
requirement, including specifying the following:

"The County9 shall develop the Three-Yeah Program and
Expenditure Plans and updates. in collaboration with stakeholders, through the
Community Program Planning Process ....County programs and/or services
shall only be funded if the Community Program Planning Process set forth in
these regulations was followed."io

"Community Program Planning" is defined by the regulations to
mean "the process to be used by the County to develop Three-Yeah Program and
Expenditure Plans and updates in paNtnership with stakeholders to: (1) Identify
community issues related to mental illness resulting from lack of community
services and supports, including any issues identified during the implementation
of the Mental Health Services Act. (2) Analyze the mental health needs in the
community. (3) Identify and ~e-evaluate priorities and strategies to meet those
mental health needs."

The regulations reiterate that the Community Program Planning
Process requires Ensuring that stakeholders have the opportunity to participate~~

in the Community Planning Process.i11

Further, the regulations require that the "Community Program
Planning Process shall, at a minimum, include: (1) Involvement of clients
with serious mental illness and/or serious emotional disturbance and their
family members in all aspects of the Community Program Planning Process.
(2) Participation of stakeholders. X 12

Mental Health Commission Public Hearin

In addition to stakeholder participation, the Act and its
implementing regulations require all County Plans and updates to be circulated

g WIC section 5328, subdivision (a).

As used in the regulations, "County" means the County Department of Mental Health.

10 9 CCR section 3310, subdivision (d).

" 9 CCR section 3300, subdivision (b)(3).

12 Ibid. at section 3000, subdivision (c).
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and posted for 30 days for review and comment,13 and that the local mental health
commission conduct a public hearing on the proposed County P1an.14

Submission of County Plans

County Plans must be submitted to the State Mental Health
Services Oversight and Accountability Commissionls ("Accountability
Commission"). Until March 24, 2011, the Accountability Commission was
responsible for annually reviewing and approving County Plans for expenditures
for mental health services, and the State Department of Mental Health ("State
DMH") was responsible for subsequently approving such plans. While State
DMH's approval was a prerequisite to a county's receipt of MHSA funds, its
review was limited to "ensuring the consistency of such [mental health] programs
with other portions of the plan." In an effort to streamline the State approval
process, the Legislature enacted AB 100,16 eliminating-the requirement that State
DMH and the Accountability Commission annually review and approve County
Plans and updates, and directing, effective July 1, 2012, that MHSA funds be
distributed on a monthly basis to counties.

In passing AB 100, the Legislature made clear that streamlining
the approval process was not to be at the expense of accountability. AB 100
states: "It is the intent of the Legislature to ensure continued state oversight and
accountability of the Mental Health Services Act. In eliminating state approval of
county mental health programs, the Legislature expects the state in consultation
with the [Accountability CommissionJ, to establish a more effective means of
ensuring that county performance complies with the Mental Health Services
Act.i17

13 WIC section 5848, subdivision (a); 9 CCR section 3315, subdivision (a)(1).

14 WIC section 5848, subdivision (b); 9 CCR section 3315, subdivision (a)(2).

's The MHSA created this new oversight commission which is comprised of a
16-member voting commission; the 16 voting members include various stakeholder
representatives (e.g., two persons with a severe mental illness, a family member of a child and of
an adult or older adult with severe mental illness) and specified elected State officials (e.g., the
Attorney General or her designee).

16 Stats. 2011 Ch. 5, section 4 (AB 100). This was an urgency measure signed by the
Governor on March 24, 2011, which included a number of other provisions intended to address the
State's fiscal emergency.

"Stats. 2011 Ch. 5, section 1, subdivision (b) (AB 100).
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New Requirements

The following year, the Legislature enacted AB 1467.18 This
legislation imposes a number of additional requirements on counties prior to the
submission of County Plans to the Accountability Commission.19 First, County
Plans and updates must include a certification by the county mental health
director that "the county has complied will all pertinent regulations, laws, and
statutes of the Mental Health Services Act, including stakeholder participation
and non-supplantation requirements." Second, County Plans must include
certification by the county mental health-director and county auditor-controller
that "the county has complied with any fiscal accountability requirements as
directed by the State Department of Health Care Services20 and that all
expenditures are consistent with the requirements of the Mental Health Services
Act." Third, County Plans and updates are required to be "adopted" by the county
board of supervisors.

Effect of Recent Changes to the MHSA

The recent change to the MHSA requiring your Board's adoption
of a County Plan or update prior to its submission to the Accountability
Commission has raised questions as to your Board's authority to now direct that
MHSA funding be used to fund a particular mental health program or programs or
to fund specified services.

It is our opinion, after a careful review of the Act, its implementing
regulations, and the legislative analyses related to these recent changes, that your
Board's role in adopting County Plans and updates is one of oversight and, thus, is
limited to ensuring that the MHSA processes and procedures have been followed
and that the County Plans for programs and expenditures are. consistent with the
Act, and do not violate it or any other laws.21

18 Stats. 2012 Ch. 23. This is a budget trailer bill signed by the Governor on
June 26, 2012.

19 This legislation also requires that adopted County Plans for Innovation programs be
approved by the Accountability Commission before a county may expend funds.

20 The State Department of Health Care Services has assumed many of the functions
previously preformed by the State Department of Mental Health.

21 This includes requirements for stakeholder participation in developing plans; 30-day
circulation and posting for public comment; public hearing by the County's mental health
commission, and non-supplantation.
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This conclusion is based on a number of considerations. First and
foremost the Act makes clear that it must be "broadly construed to accomplish its
purposes." Thus, any change should not be read as fundamentally altering the
terms or spirit of the Act.

Further, any amendment to this voter-passed initiative requires a
2/3 vote of the Legislature and the amendment must be consistent with and further
the intent of the Act. However, by majority vote the Legislature may clarify
procedures under the Act.22 AB 1467 was not enacted by a 2/3 vote of the
Legislature and, according to the Legislative Counsel's Digest, was expressly
intended to merely clarify the Act. Accordingly, the addition of the phrase
"adopted by the county board of supervisors" must be read more modestly—the
change should be viewed as a refinement to the process—not as fundamentally
altering the process.

Consequently, to interpret the reference in the Act to the "county
board of supervisors" as now permitting your Board greater authority than
previously possessed to fund specific programs or activities or to do so outside of
the established stakeholder processes, would be inconsistent with the purposes
and intent of the Act and contrary to the Legislature's stated purpose for this
revision.

This conclusion is further supported by the fact that at the same
time that AB 1467 added language to the MHSA referencing the county board of
supervisors, the legislation also added provisions to the MHSA reiterating the
importance of the stakeholder process. The Legislature, as noted above, revised
the Act to now require certification by the County of stakeholder participation,
and the Legislature clarified that stakeholder participation means: "Counties must
demonstrate a partnership with constituents and stakeholders throughout the
process that includes meaningful stakeholder involvement on mental health
policy, program planning, and implementation, monitoring, quality improvement,
evaluation, and budget allocations.i23

Further, it is clear the Legislature did not intend to provide greater
authority to county boards of supervisors with respect to County Plans than was
previously held by the State. The added provision referencing the County boards
of supervisors states: "Each county mental health program shall prepare and
submit athree-year program and expenditure plan, and annual updates, adopted
by the county board of supervisors, to the Mental Health Services Oversight and

ZZ MIISA, Section 18, as adopted by the voters.

Z3 WIC section 5848, subdivision (a).
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Accountability Commission within 30 days after adoption.i24 Notably,. the
provision requires your Board's "adoption" of the County Plan, and not your
Board's "approval." We believe this distinction is important; as "adoption"
indicates only your formal acceptance of the County Plan. We do not believe that
it requires your Board's agreement.

For these reasons, we believe that adoption of the County Plan by
your Board is intended as one of several means to fill the void left by the
Legislature when it eliminated the requirement for State review and approval of
County Plans; it is not intended to diminish in any way the role of the
stakeholders, a cornerstone of the MHSA, in developing those County Plans or to
fundamentally alter established MHSA processes.

Adoption of Count~Plans by your Board

When DMH presents to your Board a County Plan for adoption,
we believe that your Board may adopt the plan, or a part of the plan, or refer the
plan, or a part of the plan, back to the stakeholder process.

In order for your Board to adopt a County P1an,25 in whole or in
part, the County Plan must be consistent with the MHSA and its regulations.

• All mandated procedural requirements must have been
followed, including stakeholder participation, public comment, and a mental
health commission public hearing.

• The County Plan or update must meet the non-
supplantation requirements.

Finally, it cannot violate the MHSA or other laws or
regulations.

Your Board may not adopt a County Plan or any portion thereof
that does not meet the above criteria. If presented with such a plan or update, the
County Plan or update should be referred back for revision to the stakeholder
process with your findings.

Your Board may also refer a plan back to the stakeholder process
should your Board have questions or require clarity with respect to its content.
Your Board is also permitted to refer a plan back to the stakeholder process for

24 WIC section 5847, subdivision (a).

25 The same principles apply to Plan updates.
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the stakeholders to consider changes to the content of a plan recommended by
your Board, but your Board may not mandate that the stakeholder-developed plan
include your Board's recommended changes.

Conclusion

The clear intent of the Act is that plans be developed, procedurally
and substantively, through the stakeholder process set forth in the Act. Under the
new legislation, these plans are now to be "adopted" by your Board before
submission to the State. Your Board is now the oversight agency to ensure that
plans are adopted in accordance with the procedural and substantive provisions of
the Act, and are not otherwise in conflict with law. Plans meeting these criteria
are to be "adopted" by your Board and submitted to the State.

If you have questions concerning this matter, please contact me,
Assistant County Counsel Richard K. Mason at (213) 974-1866, or Principal
Deputy County Counsel Stephanie Jo Reagan at (213) 974-0941.

JFK: SJR:ec

c: William T Fujioka
Chief Executive Officer

Sachi A. Hamai, Executive Officer
Board of Supervisors

Marvin J. Southard, D.S.W., Director
Department of Mental Health
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